Quyét dinh giam déc tham cua H6l déng Tham phdn

UIIYH DINH GIAM BOC THAM S0 14/2014/4S - GOY NGAY 07 THANG 10 NAM 201
COA HOI DONG THAM PHAN TOA AN NHAN DAN T01 GAD XET X vl AN
“V1 PHAM QUY DINH VE CHO VAY TRONG HOAT BANG CilA GAG 1A chilc TiN DUNG”

(Trich)

HOI DONG THAM PHAN
TOA AN NHAN DAN TOI CAO

Ngay 07 thang 10 niim 2014, tai tru s& Toa
an nhan dan (6i cao md phién toa gidm déc thim
x€t xir vu an hinh sur d6i voi:

1. Vi Van Kham, sinh ndam 1977; trd tai:
Xom Dong, xa Khdanh Hoa, huyén Yén Khanh,
tinh Ninh Binh; khi pham t¢i la thd quy Quy tin
dung Khanh Hoa, la dang vién Dang Cong san
Vigt Nam (da bi dinh chi sinh hoat ding); con
ong Vi Xuan Khanh va ba Pham Thi Muoi; c6
v va 02 con; tai ngoai.

2. Poan Thi Len, sinh nim 1981; tri tai:
X6m Pong, xa Khanh Hoa, huyén Yén Khanh,
tinh Ninh Binh; khi pham ti 1a k& toan trudng
Quy tin dung Khanh Hoa, dang vién Dang Cong
san Vi¢t Nam (da bi dinh chi sinh hoat dang);
con ong Poan Xuan Thdm va ba Pham Thi Hoi;
¢6 chong va 01 con; tai ngoai.

3. Hoang Thi Oanh, sinh nim 1965; tri
tai: X6m Chg Déu, xa Khanh Hoa, huyén Yén

_ Khanh, tinh Ninh Binh; khi pham t0i 12 k& todn

truéng Quy tin dung Khanh Hoa, déng vién
Péng Cong san Viét Nam (d# bi dinh chi sinh
hoat ding); con dng Hoang Minh Khoi (ligt sy
chong My, hy sinh nim 1967) va ba Dinh Thi
Diing; c6 chong va 02 con; tai ngoai.

(Trong vu an con co cdc bi cao Trinh Thé

Ut, Lé Van Phin déu bi két an vé 1pi “Vi pham
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quy dinh vé cho vay trong hoat dong ciia cdc t6
chuec tin dung”).

Nguyén domn dan sy: Quy tin dung nhéin
dan co s& Khanh Hoa.

NHAN THAY:

Quy tin dung nhan dan co s¢ Khanh Hoa
(sau day goi la Quy tin dung Khanh Hoa), c6
tru s& chinh tai thon Phwong Du, xa Khanh
Hoa, huyén Yén Khéanh, tinh Ninh Binh.
Trong nhiém ky tir nam 2010-2014, Hoi dong
quan tri ctia Quy bao gdbm: Trinh Thé Ut - Chi
tich Hoi dong quén tri (HDQT); Lé Vin Phin
- Gidm d6c quy tin dung, thanh vién HPQT;
Pham Thi Thanh Thily - Phé Giam dde, thanh
vien HPQT.

Vi Vian Kham la Thii quy ctia Quy tin dung
Khanh Hoa, chiu trach nhi¢m quén ly tién va
cac loai gidy tor co gia cta khach hang thé chip
vay tién cia Quy tin dung Khanh Hoa.

Poan Thi Len 1a K& toan truéng Quy tin
dung Khanh Hoa. ¢6 nhi¢m vu theo doi ngudn
von, tai san ctia Quy, thyuc hién cac nghiép vu
kinh t& phat sinh nhw 1ap céc phiéu thu, chitién
trong cong tac tin dung va hoat dong ctia Quy
tin dung Khanh Hoa.

Hoang Thi Oanh la Kiém todn truéng, c6
nhigm vu kiém tra hoat dong tai chinh, viéc chip
hanh diéu 1¢ Quy, giam sat vi¢c chédp hanh ché
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do ke toan, giam sat hoat dong ctia HPQT,
Giam d6c va thanh vién Quy theo diing phap
lugt va diéu I¢ Quy.

Theo quy dinh ctia Quy tin dung Khanh Hoa,
moéi thanh vién clia quy chi dwoc vay khong
quéd 15% von ty ¢6 cia quy tin dung (khodng
180.000.000 dong). Nhung trong qué trinh hoat
dong tirthang 9/2010 dén thang 10/2011. HPQT
quy tin dung Khanh Hoa da dé xay ra mot sd vi
pham nhur sau:

Trinh Thé Ut, Le Van Phin da déng y cho
Pham Thi Thanh Thiy Iap 31 hé so, hop déng
tin dung khong dé€ vay s tién 4.770.000.000
dong (14 ho so vay s tién 1.720.000.000 dong,
17 hé so vay s6 tién 3.050.000.000 déng) va
vay 1.137.000.000 dong khong cé hd so vay
von, khong phai tré lai.

Dudi sy chi dao ctia Ut va Phin, thi quy Vi
Vin Kham da xudt tién cho Thily vay khong
dung quy dinh 4.720.000.000 ddng.

Doan Thi Len biét viec Thiy lap ho so
khong, nhung van viét phiéu chi va con 1ap 05
hé so khong (trong s6 31 hd so néu trén) vay
vOn v6i s6 tién 665.000.000 ddng dé Thiy hop
phap cac khoén vay. Ngoai ra, vay gitip Thay
200.000.000 d¢6ng khong ¢6 hd so vay, s6 tién
nay Thiy da tra lai quy 150.000.000 déng, con
ng lai quy 50.000.000 dong.

Hoang Thi Oanh biét toan bo vu viéc, nhung
khong c6 y ki€n gi va vao s6 theo doi cic khoin
chi khong dé Thiy hop phap héa khoén vay
3.050.000.000 déng (trudc d6, Kham da xuit
3.000.000.000 déng cho Thiy). Trong thoi gian
lam thi quy thay cho Kham (khi Kham di hoc)
Oanh da chi 50.000.000 déng cho Thiiy dé can
doi s tién vay theo 17 hé so, hop déng tin dung
khong va cho Thiy nhap khong so tién
2.000.000.000 dong khong c6 hé so, nhumg chi
cam gidy nhan ng va cam két thanh toan ciia

Thiy. Ngoai ra, con cho Len vay 200.000.000
ddng khong ¢6 hoé so, hop déng vay.

Sau khi vay s6 tién 5.907.000.000 déng ctia
Quy tin dung Khénh Hoa, nhung khong ¢6 kha
ning chi tra, thang 11/2011, Thiy d2 bo tron.
Hign Co quan céinh sat diéu tra dang truy na
Thiy vé toi “Lam dung tin nhiém chiém doat
tai san”.

Tai Ban dn hinh sy so thim s¢ 20/2012/
HSST ngay 23-11-2012, Toa an nhén dan tinh
Ninh Binh ap dung kho#n 3 Diéu 179: cac diém
b va p khodn 1, khoan 2 Piéu 46: Diédu 47:
diém g khoan 1 Diéu 48; Diéu 20: Piéu 53:
(ap dung thém Diéu 60 doi véi Poan Thi Len
va Hoang Thi Oanh) B luat Hinh su; xi phat:
Vi Vian Kham 04 nam 06 thang ti; Doan Thj
Len 36 thang ti nhumg cho huéng 4n treo, thevi
gian thir thach 60 thiang, Hoang Thi Oanh 36
thang ti nhung cho hudng an treo, thoi gian
thir thich la 60 thing, déu vé toi “Vi pham
quy dinh vé cho vay trong hoat dong ciia cac
td churc tin dung™.

Ngay 28-11-2012, bj cdo Vi Vin Kham ¢6
don khing céo xin gidm nhe hinh phat va xin
duge hudng an treo.

Sau khi xét xir so thdm, cic bi cao Poan Thi
Len va Hoang Thi Oanh khong khang cio,
khong bi khang nghi theo thii tyc phic thdm,
nén Bin an so thdm néu trén da c6 higu Iy phap
luat d6i vai cac bi cdo Len va Oanh.

Tai Bén an hinh sy phiic thim s6 268/2013/
HSPT ngay 24-4-2013, Toa Phic thim Toa 4n
nhan dan t6i cao tai Ha Noi 4p dung khoin 3
Diéu 179; diém g khoan 1 Diéu 48: cic diém b
va p khoin 1, khoén 2 Diéu 46; Pidu 20; Diéu
53 BLHS:; xir phat bj cdo Vi Vin Kham 3 nam
th vé 10i Vi pham quy dinh vé cho vay trong
hoat dong ciia cic t6 chiic tin dung”.

Tap chi TAND ky I thang 10/2015 (s6 19)
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Tai Quyét dinh khang nghi giam doc thdm
& 44/2013/HS-TK ngay 26-11-2013, Chanh
4n Toa 4n nhan dan t6i cao khang nghi Ban dn
hinh su phiic thim s6 268/2013/HSPT ngay
94-4-2013 ciia Toa Phiic thdm Toa an nhan dan
{6 cao tai Ha Noi va Ban an hinh surso thaim so
20/2012/HSST ngay 23-11-2012 cua Toa an
nhan dan tinh Ninh Binh; d& nghi Hoi dong Thim
phan Toa dn nhan dan t6i cao xet xir theo thu
tuc giam doc thdm, hiy Ban 4n hinh sy phtc
thdm, Ban an hinh sy so thim néu trén vé phén
trach nhiem hinh sur ddi véi cac bi cdo Va Van
Kham, Doan Thi Len, Hoang Thi Oanh,
chuyén hd so vy dn cho Toa 4n nhan dan tinh
Ninh Binh dé xét xir so thim lai theo dung quy
dinh ctia phép luat.

Tai phién toa gidm doc tham, dai dién Vién
Kiém sat nhan dan t6i cao nhdt tri voi khang
nghi ctia Chanh an Toa an nhan dan t0i cao.

XET THAY:

Poan Thi Len, Vi Vian Kham va Hoang
Thi Oanh da cho Pham Thi Thanh Thiy vay
tién cia Quy tin dung Khanh Hoa khong ding
quy dinh v6i t8ng s6 tién 1a 5.907.000.000 dong.
Do d6, Toa 4n cip so thdm két dn cac bi cdo vé
toi “Vi pham quy dinh vé cho vay trong hoat
dong cila cac t8 chite tin dung” 1a ¢6 can cir va
diing phap luat.

Mic dit mbi bi cao da ndp 30.000.000 d6ng
tién khdc phuc hau quéa vit chat ctia vy an.
nhung la s6 tién rit nho so vdi s6 tién da bi that
thodt. Toa 4n cdp so thdm da can cr vao cac
finh tiét giam nhe (diém b va p khoan 1 Diéu 46
BLHS) va tang nang trach nhigm hinh sy (diém
g khoén 1 Diéu 48 BLHS), ap dung Diéu 47
BLHS, xirphat cacbi Va Vian Kham 4 nam 06
thang th; Doan Thi Len va Hoang Thi Oanh
méi bi cdo 36 thang ti, nhung cho hudng an
treo. Tuy nhién, hanh vi pham t0i cta cac bi
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cdo 1a dac biet nghiém trong pham vao khoén 3
Didu 179 BLHS ¢6 khung hinh phat tir 10 nam
d4€n 20 nam ti1 nén viec Toa an cip so thdm xir
phat céc bi cdo dudi mirc khdi diém cta khodn
2 Pidu 179 BLHS 1a khong ding quy dinh tai
Dieu 47 BLHS, vi pham nghiém trong phap
Juat. Ngoai ra, Toa én cdp so thim cho bi cao
Len va Oanh duge hudng dn treo 1a khong ding
quy dinh tai Diéu 60 BLHS vé ché dinh an treo
va tréi véi huong din tai tiéu muc 6.1 Nghi quyét
<& 01/2007/NQ-HDTP ciia Hoi dong Thim
phan Toa an nhan dan t6i cao vé diéu kién cho
hudmg an treo.

Khi xét xir phiic thim, Toa an cap phtic thdm
da khong nhan thdy sai 1dm cia Toa an cp so
thdm. da can cii vao viéc bi cao Vi Vin Kham
1iép tuc khdc phuc hau qua dé giam hinh phat
cho bi cfo con 3 ndm ti, dudi mic khéi diém
ciia khung hinh phat, nhung lai khong ap dung
Picu 47 BLHS la sai 1dm nghiém trong trong
viéc ap dung phap luat.

B&i cac lg trén, can cit vao khoan 3 Piéu
285: Piéu 287 Bo luat To tung Hinh su:

QUYET PINH:

1. Hiiy Ban an hinh sy phuc thams sO 268/
2013/HSPT ngay 24/4/2013 clia Toa Phic thim
Toa an nhan dan tdi cao tai Ha Noi, Ban dn
hinh st so thim s0 20/2012/HSST ngay 23/11/
2012 ctia Toa én nhan dan tinh Ninh Binh vé
phin trach nhi¢m hinh su doi véi: Vi Van Kham,
Poan Thi Len va Hoang Thi Oanh; chuyén ho
so vu an cho Toa an nhin dan tinh Ninh Binh
& x61 x so thim lai theo diing quy dinh cua
phap lugt.

2. Céc quyét dinh khéc cia ban an hinh su
so thim néu trén khong bi khang nghi theo
thii tuc giam doc thim tiép tuc c6 higu lyc
phap luat.0d
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