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“TRANH GHAP VE HOP BONG HOP TAG KINK DOANH

(Trich)

HOT DPONG THAM PHAN
TOA AN NHAN DAN 1TOI CAO

Ngay 17 thang 4 nam 2014, tai try s& Toa
an nhan dan t6i cao, da mo phién toa giam d6c
thim xét x{r vu dn kinh doanh, thuong mai tranh
chap ve hgp dong hop tac kinh doanh, giira céc
duong sy:

 Nguyén don: Ong Phan Ngoc Thu, la chi
DNTN Duong Thao; tri tai 162 Hung Vuong,
Lac Thién, D’ran, Pon Duong, [.am Déng; do
ba Nguyén Thi Hanh lam dai dién theo
iy quyén.

Bi don: Ong Nguyén Lang, vi ba Nguyén
Thi Ngoc Mai: tra tai 21 Hai Ba Trung, khom
1, D’ran, Pon Duong, Lam Dong.

Ngudi cé quyén lgi va nghia vy lién quan:
Ba Lé Thi L¢ Chi (vo ong Phan Ngoc Thu);
tri tai 162 Hung Vuong, Lac Thién, D’ran, Pon
Duong, Lam Pong; do ba Nguyé&n Thi Hanh
lam dai dién theo iy quyén.

NHAN THAY
“Tai Don khdi kién dé ngay 27/7/2009 va
qua trinh t6 tung, nguyén don la 6ng Phan Ngoc
Thu - chi DNTN Duong Thao trinh bay:

Ngay 16/7/2007, Chi DNTN Duwong Théio
(Bén A) va vo, chong 6ng Nguyén Lang, ba
Nguyen Thi Ngoc Mai (Bén B) ky Hop déng
hc_rp tac kinh doanh ¢6 n6i dung:
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Hai bén hop tiac kinh doanh an uéng, giai
khat (ruou, bia, mrde ngot, ca phé) va giai tri
lanh manh (karaoke hat cho nhau nghe) tai s0
166 Hung Vwong, D’ran, Pon Duong, Lam
boéng; tong dién tich sir dung kinh doanh: 360m’;
thuong hi¢u dang ky Song Nguyén; Bén A
(DNTN Duong Thao) tham gia hop tac kinh
doanh voi mét bang hién c6, loi nhuan chia 50%
sau khi trircac khoan chi phi; Bén B (ong Lang,
ba Mai) tham gia hgp tac kinh doanh vai cac
cong cu, dung cu, nhan vién phuc vy dam bio
kinh doanh c6 hi¢u qua, lgi nhuan duge chia
50% sau khi trir gia von va thué gia (ri gia tang
theo doanh sé ban (khoén 3.2 Diéu 3 Hop
ddng); chiu nghia vy boi thudng thiét hai thuc
t& trong céac truomg hop: Pon phuong cham diit
hop déng trude thoi han phai béi thuong hop
dong 1a 300.000.000 déng; do 16i ciia minh gay
ra anh huong dén thai gian kinh doanh, hic¢u
qud kinh doanh (khoén 3.3 Biéu 3 Hop dong);
thoi han hop déng 1a 7 nam (ké tir ngay 16/7/
2007 d&n ngay 16/7/2014).

Thue hién hop déng, Chi DNTN Duong
Thao da ti€n hanh sira chira va giao nha cho
ong Lang, ba Mai kinh doanh. Do hoat dong
kinh doanh khong hiéu qua va bi thua 16. ong
Lang, ba Mai da ¢o Don xin nghi kinh doanh tix
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ngay 01/4/2008 (c6 xdc nhan ciia Uy ban nhan
dan xa D’ran, huyén Don Duong, tinh Lam
Bong). Chit DNTN Duong Thao khéi kién yéu
cau Toa dn budc Ong Lang, ba Mai phai boi
thuong 300.000.000 déng do Ong Lang, ba Mai
da don phuong cham dit hop dong.

Bi don la v chong 6ng Nguyén Lang, ba
Nguyén Thi Ngoc Mai trinh bay: Ong Lang,
ba Mai thira nhan ¢6 ky hop dong hop tic kinh
doanh va thyc hi¢n hgp déng nhr nguyén don
trinh bay. Tir khi khai trvong ngay 19/9/2007
dén ngay 30/11/2007, do hoat dong kinh
doanh cia quan bj thua 16; khach thuomg xuyén
danh Ion, gay mit an ninh trat tw (c6 van ban
xac nhdn cua cong an dia phwong) nén ong,
ba ¢6 bdo mi¢ng cho ba Chi vi¢e ngirng kinh
doanh vi ba Chi déng y. Ong, ba sir dyng mit
bang kinh doanh dwgce S thing. Pén thing
5/2008, ong Thu, ba Chi cho ngudi dén 14y lai
nhé va sira chita d€ kinh doanh. Ong. ba nhiéu
1an yéu cau ong Thu, ba Chi dé nghi thanh 1y
hop dong dE don di. D€n ngay 9/11/2008, ng
Thu, ba Chi dudi ong Lang, ba Mai ra khoi
nha va da xay ra x0 xét (cé xac nhan ciia chinh
quyén dia phuong). Pén thang 12/2008, vo
chéng 6ng Thu, ba Chi thu gom hét dé dac,
vat dung, mdy méc va ty y kinh doanh riéng
ldy tén quén la Karaoke Duong Thao. Do d4.
chinh 6ng Thu. ba Chi méi la nguéi don
phuong chdm diit hop dong, nén dng, ba khang
dong y béi thudrng.

Tai Ban an kinh doanh, thuomg mai so thim
6 17/2010/KDTM-ST ngay 12/7/2010, Toa an
nhan dén tinh Lam Ddng quyét dinh:

“I. Chdp nhdn mot phdn yéu cdu khoi
kién cia nguyén dom vé viéc: “don phuwong
chdm diit hop déng hop tdc kinh doanh” doi
vai bj don ong Nguyén Lang, ba Nguvén Thi
Ngoc Mai.

Bugc ong Nguyén Lang, ba Nguyén Thi
Ngoc Mai ¢o nghia vu boi thuong cho Chu
DNTN Duong Thao - 6ng Phan Ngoc Thu s&
tién 150.000.000 déng.

Ké tir ngay Cha DNTN Dwong Thdao - 6ng
Phan Ngoc Thu c6 don yéu cdu thi hanh dn
sau khi ban an c6 hi¢u liec phdap ludt. Néu ong
Nguyén Lang, ba Nguyén Thi Ngoc Mai chua
thi hanh xong cac khoan tién trén, thi hang théang
con phai chiu khodn tién lai theo mutc 1ai sudt
co ban do Ngan hang Nha nudc céng bé tuong
ung vaoi thoi gian chiea thi hanh an.

2. Chdm diet Hop déng hop tdc kinh doanh
khéng s6 /2007/HDDN ngay 16/7/2007 gika
DNTN Duong Thao do éng Phan Ngoc Thu
lam chii va ve chéng éng Nguvén Lang, ba
Nguyén Thi Ngoc Mai ké tiengay 12/7/2010,

3. Dinh chi gidi quyét vu dan doi voi yéu cdu
khoi kign ciia nguyén don vé viéc yéu cdu bi
dom 6ng Nguyén Lang, ba Nguyén Thi Ngoc
Mai thanh todn sé'tién 50.000.000 déng ",

Toa an cip so thdm con quyét dinh vé
an phi.

Ngay 23/7/2010, 6ng Lang, ba Mai cé don
khang cio.

Ngay 25/7/2010, 6ng Thu, ba Chi ¢6 don
khéang céo.

Tai Ban 4n kinh doanh, thuong mai phiic
thdm s6 201/2010/KDTM-PT ngay 23/11/2010,
Toa Phiic thim Toa 4an nhan dan t6i cao tai thanh
phé H6 Chi Minh quyét dinh:

“Bdc yéu cau khang cdo cia éng Phan
Ngoc Thu va ba Lé Thi Lé Chi.

Chap nhan mét phan yéu cdu khang cdo
ciia ong Nguyén Lang va ba Nguyén Thi Ngoc
Mai. Sita mgt phdn ban dn so thdm. Ap dung
Diéu 305; Piéu 424; Diéu 426 ciia Bo ludt Dan
SU, xit:

Chdp nhdn mot phén véu cdu khoi kién ciia
ong Phan Ngoc Thu va ba Lé Thi Lé Chi.
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* Bugc ong Nguyén Lang va ba Nguvén Thi
Ngoc Mai boi thuong cho Chit DNTN Duong
Thdo do 6ng Phan Ngoc¢ Thu dai dién
100.000.000 déng".

Toa an cdp phic thim con quyét dinh vé
an phi.

Ong Nguyén Lang, ba Nguyén Thi Ngoc
Mai c6 don d& nghi giam ddc thim Bén an phiic
tham néu trén.

Tai Quyét dinh khang nghi s6 65/2013/
KDTM-KN ngay 12/11/2013, Chanh an Toa
an nhan dan ti cao dé nghi Hoi déng Tham
phéan Toa én nhan dan (8i cao xét xir giam doc
thdm, hity Ban @n kinh doanh, thuong mai phic
thdm s6 201/2010/KDTM-PT ngay 23/11/2010
ctia Toa Phiic thim Toa an nhan din tdi cao tai
thanh pha Hé Chi Minh va Ban an kinh doanh,
thuong mai so thim s¢ 17/2010/KDTM-ST
ngay 12/7/2010 cta Toa an nhan déan tinh Lam
Poéng; giao ho so vy an cho Toa an nhan dan
tinh Lam Pdng xét xir so tham lai theo ding
quy dinh cua phap luat.

Tai phién toa giam doc tham, Pai di¢n Vién
kiém sat nhan dan (0i cao nhat tri voi Khéng
nghi ctia Chanh an Toa én nhan dan (3i cao.

XET THAY

Chi DNTN Duong Théao cho ring, ong
Lang, ba Mai khong c6 thong bao vé viéc nghi
« kinh doanh tir ngay 01/4/2008; con éng Lang,
ba Mai thi cho ring, da thong bao biing miéng
~ ¢ho Chu DNTN Duong Théo nhung khong
duge Chti DNTN Duong Théo chdp nhan. Cha
DNTN Duong Thio cang khong co tai ligu,
chung ci chimg minh thiét hai va 18i cia céc
bén lam cho hop dong khong duge thye hién;
Toa an cép so thim va Toa 4n cdp phiic thdm
= khong thu thap tai lidu, chimg cr dé xéc dinh
thi¢t hai thire t&, khoan lori true tiép dang 12 thu
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duge theo quy dinh tai Biéu 302 Luat Thuong
mai ma da xac dinh thiét hai la 300.000.000
déng theo quy dinh tai khoan 3.3 Diéu 3 Hop
dong hop tac kinh doanh 1a khong diing. Trong
khi chura lam 16 céac tinh tiét néu trén, nhung
Toa an cdp so thim va Toa dn cip phiic thim
cho riing cic bén ciing ¢6 16i khong thuc hién
hgp déng; Toa an cip so thim budc mdi bén
chiu ¥ thiét hai la 150.000.000 déng, con Toa
an cdp phic thim budc 6ng Lang, ba Mai phai
boi thwong cho Chu DNTN Dwong Thio
100.000.000 déng, déu la chwa c6 du cin cir.

Do d6, cén phai hity Bén 4n so thdm va Ban
4n phiic thAim dé xét xir so thdm lai, néu Cht
DNTN Duong Thao khong ching minh duge
thiét hai va 16i dé xay ra thiét hai la cla oOng
Lang, ba Mai thi bac yéu cdu ciia Chi DNTN
Duong Thao.

Badi cac 1é trén, cin cu vao khoan 3 Piéu
291, khoan 3 Piéu 297, Diéu 299 ciia Bo luat
T6 tung Dan sy (da duge sta doi, bo sung
nim 2011),

QUYET DINH

1. Huy toan bo Ban an kinh doanh. thuong
mai phic thim s0 201/2010/KDTM-F 1 ngay
23/11/2010 ciia Toa Phic thdm Toa dn nhan
dan toi cao tai thanh phd H6 Chi Minh va hiy
toan bo Bén an kinh doanh, thwong mai so tham
56 17/2010/KDTM-ST ngay 12/7/2010 cua Toa
an nhéan dan tinh LAm Pdng vé vu an kinh doanh
thuong mai “Tranh chiap hgp ddng hop tic kinh
doanh” gitta nguyén don la Chu DNTN
Duong Théo - ong Phan Ngoc Thu vai bi don
la 6ng Nguyén Lang, ba Nguyén Thi Ngoc
Mai v ngudi ¢6 quyen loi, nghia vu lién quan
1a ba e Thi L¢ Chi (vg 6éng Thu).

2. Giao hé so vu an cho Toa an nhan dan
tinh Lam Déng xét xt so thdm lai vy an. Q
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